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In the Court of Appeals of the District of Columbia 


No. 2332. 


Perk i W. Frisky, Appellant, 
vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

Criminal. No. 24789. 

United States of America 
vs. 

Perri W. Frisky. 

United States of America. 

District of Calnm bia, as: 

He it remembered, that in the Supremo Court of the District of 
Columbia, at. the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had, in the above-entitled cause, to-wit: 

1 Indictment. 

Filed in Open Court Jun- 27. 1905. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, April Term. A. I). 1905. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath do present: 

That one Perri W. Frisbv, late of the District aforesaid, on the 
third day of August, in the year of our Lord, one thousand, nine 
hundred and four, at and in the District aforesaid, did with intent 
to defraud, falsely make, and forge a certain writing on paper of 
the tenor following, that is to say: 

Agreement of Sole of Deal Estate. 

This agreement made and entered into this third day of August, 
A. D. 1904. by and between Alice Virginia Carroll, widow, devisee 
1—2332a 
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and execurix of George II. Carroll, <lceea,ed, and also contracting 
in relation to her sole and separate estate, and lioiug of the County of 
Washington District ol Cohnuhia. vendor, and I’erri \V. Frishv, of 
* \i~ ' ° ^ ashington, District of Columbia, vendee. 

W ltnesseth:—That for and in consideration of the sum of One (1) 
dollar, lawful money of the I’nited States of America, to her. Alice 
\ lrginia Cairoll, as aforesaid, in hand paid hv the said 
1 vendee, the receipt of which is hereby acknowledged and of 
J., 1 ? * ur *' ier su,n tlirec thousand, six hundred and forty- 
nme ($3049.00) dollars, to he hereafter paid by the said vendee in 
the following manner, to wit :— 

Four hundred ($400) dollars to be paid in cash on or before 
M\ty (00) days from date hereof, and if the same is paid before ten 
(10) days from date hereof, the vendee is to have the possession of 
all the land and picmi>e.*‘ and appurtenances and personal property 

“[g, -'r" 1 ""! •>» Septemhcr I” 1!RU. The four hundred 
($400) dollars cash is to be part of the purc hase money, which is 
three thousand six hundred and fifty ($3050) dollars and 
to be paid as follows:—After the payment of the four 
hunched ($400) dollars, there are to be twenty-seven (’-7) 
notes as follows:—One note of the twenty-seven (27) for One 
hundred and thirty ($130) dollars, and the remaining twenty- 
six (20) notes of the twenty-seven, are to be for One hundred 
and twenty ($120) dollars each, all the said notes are to bear inter¬ 
est at the rate of live (.V/ e ) per cent per annum, from the day and 
date id the trust and notes are made and executed, and to be payable 
to the vendor, on or before September 1" 1024, and the interest on 
all ol the said twenty-seven notes, is to be paid monthly, until all 
of the said notes are paid in full, and they are to be secured by a 
Deed of Trust on the hereafter described property, which i< to' be 
conveyed to Thomas 15. Warrick and Harry Kennev, as Trustees 
4 he said vendor hereby agrees to sell to the said vendee and the <ai<i 
vendee hereby agrees to purchase the real estate situated in the 
County ol Washington, District of Columbia, known and described 
as follows: lilock live (•>), lots twenty-nine (29), thirty 
(30), tliiit\-one (•>!), thirtv-two (32), thirty-three t‘53i 
am! thirty-four <:!!) in the Subdivision of the Town „f 
Lincoln, and the improvements thereon, including all the out-houses 
barnes, stables and other buildings, chairs, carpets, rugs, hor<e 
wagon, harness, books, cow, plow, harrows, shovels, pic ks. ax-< hoes’ 
mill stone, hay cutter, dogs. Mowers, plants, curtains, stoves, refrig¬ 
erators. dresser, ice-cream freezer, one bed room suite complete 
lamps, onyx table, stoves and attachments; all other household fur¬ 
niture, except that given to Harry Kennev and his wife and that re¬ 
served to Alice Virginia Carroll and all other personal property be- 
longing to the said .Mice \ irginia Carroll is hereby bargained for 
and sold to the vendee. And it is further understood and agreed 
that all the said property is sold free of incumbrances; that the taxes 
and penalties on the real estate are to be paid by the said vendor to 
and for the year 1904; that the title to all the said land and prem¬ 
ises, real, personal and mixed property is to be a good and market- 
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able title, and if not the said vendor agrees to refund the said vendee 
the sum of One ($1.00) dollar, which was to bind this bargain, and 
the four hundred ($400) dollars thereafter given as a part of the 
purchase price of three thousand six hundred and forty-nine 
($3649) dollars, as aforesaid; that the insurance policy is to he as¬ 
signed to the said vendee: that the terms and conditions of this con¬ 
tract shall he complied with on or before sixty (60) days from this 
date, hut if the four hundred ($400) dollars part of the purchase 
money required hv the vendor, is paid within ten days from 
4 date hereof, the vendee shall have possession of all the land 
and premises September 1" 1904. and in default of complying 
with the contract within sixty days, of which on the part of the said 
vendee, the cash payment of one ($1) dollar, and all other money 
advanced by the said vendee, shall he forfeited to the said vendor; 
and if the contract ha< been complied with at the end of sixty (60) 
days, inclusive and from this date, the vendee shall he entitled to the 
possession on the sixteenth day from this date, if not given then the 
vender agrees to pay all cost and damages suffered by the vendee. 

It is further understood and agreed that neither party hereto 
waives any right of action or remedy for the specific performance of 
this contract, in case of 'no default on the part of either by the for¬ 
feiture or return of the cash payment of one ($1) dollar, or the four 
($400) hundred dollars, as part of the purchase price, as aforesaid. 
The vendor binds herself, her executors, administrators and heirs to 
protect the property and the title thereto and to give actual posses¬ 
sion and delivery to the vendee, and the vendee agrees to accept the 
same, and purchases the said property upon the terms and condi¬ 
tions of this contract. 

In witness whereof the said parties have hereunto set their hands 
and seals on the day and year first hereinbefore written, executing 
this agreement in duplicate. 

ALICE V. CARROLL, T^al.1 
Widow, Devisee, mid Executrix of Gcorqe II. Carroll. 

PERRI W. FRISBY. [seal.1, 


Signed, sealed and delivered in the presence of:— 
HARRY KENNY. 


o 


against the form of the statute in such case made and pro¬ 
vided, and against the peace and Government of the said 
United States. 

******* 

MORGAN H. REACH, 

Atforueji for the United States in and 

for the District of Columbia. 


(Endorsed:) No. 24.789. United States, vs. Perri W. Frisby. 
Forgery. Witnesses: Alice V. Carroll, Harry Kinney. A true 
bill, Sam’l S. Smoot. Foreman. 
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6 Supreme Court of the District of Columbia. 

Friday, April 6, 1906. 

Justice Suld .Zldhig."* ^ -^".nunent, Mr. 


No. 24789. 

I nited States 

vs. 

Ferri \\\ Frisky. 

Indicted for Forgerv. 

Come us well the Attorney of the United States as the defendant 
n piopei person, according to Ins recognizance: and thereupon the 

defendant being arra.g.I upon the indictment (the read!,,., of 

hIik-Ii the defendant naive-) pleads thereto not gniltv and for trial 

ShimsZli Ihellke. ‘ "' P A,,0r,K ' V '" f " lp Foiled 

heave is hereby granted the defendant to withdraw the above idea 
' "" "''" lv day- and hie a demurrer to the indictment herein. 

Memo ran (lu m. 

Ma'v O. F,, 1 -’ 11 —lury sworn and respited, from day to day. until 


' Supreme Court of the District of Columbia. 

Tuesday. Mmj 9 th. .4. I). 1911. 

tieJwtSn'pS^. S0SSi,,n , '" r>Uim ' '° -‘liourmno.,*. Mr. Jus- 


Come attain the parties aforesaid, in ... as aforesaid, and the 

same pin that na- respited yesterday: and. therein.. after hearing 

die evdeme lull, the arguments of counsel and the charge of (lit 
< a t. the said jury upon their oath say that the said defendant is 

p F | , " il ". ,K ' r ""I 1 l ; ,n " !ls I'haraed in the first count of the in¬ 
dictment herein: and. thereupon, the defendant gives notice of 1 
intention to hie « motion tor u new trial and asks the Court to fir 

le p."* tllc . l,iMl !" Fc reep tired of him in this ease, wliereupon 

the Court fixes said bail at Fifteen Hundred (1500) Dollars and 
thereupon. ,h e defendant enters into a recognizance,, e u ,nd 
Ml.een Hundred (b,00) Dollars with John C. Norwood and Charles 
H. Marshall as his sureties approved by the Court for his said de¬ 
fendant s. appearance in this Court from day to day at its present 
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fn ° nd hei ! r n ',' d receive . the sentence of this Court 

n , t<,c * ,c pronounced, when required, or if he the 
fendant, depart the Court without its leave ’ d d 

8 Supreme Court of the District of Columbia. 

Monday, May 29 th, A. D. 1911. 

tiee .. ,,UWUa,,t '° " dj0Un,,nent > Mr 2us- 


in?^ H-r’i 'ttn'ne.v of the United States as the defendant, 

lienrv V h,' '“■‘•ording •<> 1"* recognizance and by his Attorney 

for o, ;,' 'l l ,' iM| d. thereupon, the defendant’s motion 

to; a new dial liemg heard, it is considered bv the Court that the 

dem-mde'i’ M r M ’"'//'"t <i,, " e lierol.y is overruled; whereupon it is 
,f , tho -'^ndant what further he has to sav why the sen- 

.!' < ‘ ( !; l ' v | sl ' 1 °" d l-ronounood against him. and he says 

ili r ii l J 1 - 1 ' l!, . > “Irendy said: whereupon it is considered bv 

V ,i h",' fa f r ,he " li(1 ^fondant be taken by the 

\ a den O the I n,ted States Jail in and for the District of Colum- 

. " thence to the Penitentiary fas designated bv the At- 

Oiney f.eneral of the United States) there to he imprisoned for the 

If," 11 ". 0< ] ' (•'} v< ; 11 '-- I" hike effect from and including the date 
of his. the sau defendant’s, arrival at the said Penitentiarv 

I heieiipoii the said defendant notes an appeal to the Court of Ap¬ 
peals ol the District of Columbia from the foregoing judgment, and. 

penalty of the bond for 
posts,,,, said appeal is fixed in the sum of One Hundred (100) 
Dollars: whereupon the Attorney of the United States in open 

upon the" 1 . .ii'Tr of citation; and. there- 

'P. 1 lc s,,d .‘lefoiidsint moves the Court to fix the amount of the 

inquired of .Inin herein: whereupon the Court fixes such 
had u, the sun, of hifteen Hundred (1500) Dollars; whereupon 

1,'ed f noo! Il'l ° IV tllc «»" of Fifteen Hun- 

1 ,,, I- ""dais w ith Tolln C. Norwood and Peter D. Morris as 

his s,net,es. approved by the Court, if said defendant fail to forth¬ 
with surrender himself to the custody of the Marshal of this District 
to he dealt with and proceeded against according to law in ease the 
judgment appealed from shall he affirmed, or the appeal for any 
cause dismissed or the judgment he reversed and a new trial ordered^ 
oi if the said defendant depart the Court without leave. 

Memorandum. 

and'fiied 9 ' 191 Appea! bond for costs in sum of $100 approved 
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Supreme Court of the District of Columbia. 

Saturday, July 8th, A. L). 1911. 

I lie Court resumes its session pursuant to adjournment. Mr. Jus- 
tiee Anderson presiding. 


By Mr. Justice Wright. 

in i’ * lcre l * le si "‘* 'Ivfemlant l»v his Attorney Henrv 

Mi K. I>iivis. Enquire. mill presents to the Court his hill of exeeii- 

tions taken at the trial hereof, ami the Court sinus the said 
tall of exceptions and now orders the same of record as of the time 
when such exceptions were noted at the trial of this case: and there¬ 
upon. for «nod cause shown the Court extends the time for tiling 
the transcript of record in the Court of Appeals of the District of 

1 i n Voi i' e i,I,,,0al l!,kcn in ,llis «•«« to and including August 

Bill of Exception*. 

Filed in Open Court July 8, 1911. 


At the trial of this cause the United States, (hereinafter called 
(lovernment). to maintain the issues on its part joined, offered and 
gave m evidence, the original and amended hills of complaint in the 
certain cause No. 24.891. in Equity, on the dockets of this Court, 
wherein one Alice \ . Carroll, was complainant, and the above-named 
defendant was defendant, and the process issued upon the same 
directed to and served upon the said defendant: in and hv which said 
alls the said complainant, among other things, alleged that, having 
been the owner of certain land, premises and chattels, she had agreed 
to sell the same to the defendant, and the defendant had agreed to 
buy the same from her upon certain terms and conditions in the 
said hill and amended hill set forth, including the giving hv the de¬ 
fendant of a certain deed of trust to secure deferred purchase 
II money for the said land, premises and chattels, the same to he 
duly recorded according to law: that the complainant had 
duly conveyed and granted to the defendant the land, premises and 
chattels aforesaid: and that the defendant, on account of the said de¬ 
ferred purchase money, had executed and delivered to the complain¬ 
ant sundry promissory notes and had executed to secure the same 
a certain deed of trust, which, thereafter, was duly recorded among 
the land records of the District of Columbia; and that the said prom¬ 
issory notes and the said deed of trust were not in aeeordance. hut. at 
variance, with the terms and conditions of the agreement bv and be¬ 
tween the said complainant and the defendant in the premises* 
wherefore the complainant prayed, among other things, process 
commanding the defendant to annear and answer the exigencies of 
the said original and amended hills; that the defendant be required 
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to reform the deed of trust aforesaid so that it might conform to the 
agreement between the said complainant and the defendant in re¬ 
spect of the premises, or failing that, that the complainant’s deed of 
conveyance to the defendant of the land, premises and chattels afore¬ 
said might he vacated and set aside; that the defendant might he re¬ 
quired to execute and deliver to the complainant promissory notes 
in accordance with the agreement hy and between the complainant 
and the defendant in the premises; and for general relief; and from 
tile said original and amended hills, it appeared that the said Carroll 
had claimed that under the agreement of sale between her and the 
defendant the balance due for said property was to he paid in 
1.- certain annual instalments, represented by notes, one of 
which was to mature each year; but that under the deed of 
trust and notes actually signed by the defendant it appeared that all 
of the said notes, twenty-seven in number, were payable on or before 
twenty years from their date. 

( 1 hcieupon, fuither to maintain the issues on its part joined the 
Government produced as a witness the said Alice V. Carroll, who 
being shown the original of the paper writing, denominated '‘Agree 
ment for the sale of real estate,” set out in the first count of the in¬ 
dictment, testified that she had not signed or executed or authorized 
the signing and execution of the said paper writing, and that the 
same did not express her agreement with the defendant. 

And thereupon the Government further to maintain the issues 
on its part joined, offered and gave evidence tending to show that the 
signatuie of the said .Alice A . Carroll to the said paper writhe was 
in fact, not her genuine signature, and, hy himself as a witness, that 
the signature of the certain Harry Kenny, purporting to be a wit¬ 
ness to the execution of the said paper writing, was not the genuine 
signature of the said Kenny. 

And thereupon, further to maintain the issues on its part joined 
the Government produced as a witness one Margaret M. Murray, 
who testified that she was an Examiner in Chancery of this Court 
and as such, had taken the testimony in the said cause No. 24891 
in Equity, and, over the timely objection of the defendant, testified 
further that the defendant had been a witness in his own behalf in 
the said cause No. 24891 in Equity; and, being shown what pur¬ 
ported to be the deposition of the said defendant in the said 
18 cause, identified the same; whereupon, over the like timelv 
objection of the defendant, the Government read from the 
said deposition questions propounded to the said defendant and an¬ 
swers given by him, on direct examination, as follows:_ 

“Bv Mr. Baker: 

«/ 

1 Q. Mi. Frisbj, ^ill you stoic your full name nod occupation? 

is Perri \V. Frisby and I am a lawyer by profession and 
have been a member of the bar for the last seven years. 

2 Q. You are the defendant in this case? A. I am the defendant 
in this case. 
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..' •> 

4 Q. How tin you know that* \ 4 > ■ > r I... > i i , 

<>n the porch of die rc^i«ien<-<> wld,i, i ' u " - V 'igusl, 1SW4 

Horry Kennv in tl.c ,‘r^nVof Mr r n T' m U "™'" J >- C. 
porch, and in niv presence *i«ned”]n , ° " ,1() «tting on the 
agreement of sale! ^ n> amc ,0 ^ ,IS contract and 

° Q; At whose request did lie sign ir' \ 

Carroll and mvself. when 1 took h / , ‘ At the ™quest of Mrs. 

The formerly belonged to Mr' Ca\ : n?]| ,,,e Tl' S Sll,e . t,lereto * 

eate. She was sitting on the noivli t i i i‘i ,e ' " ere 1,1 duj)li- 
other mid we rend them. After i^ntlC the r ° ,,C !UUl ‘ kc, “ ,he 

W and l^'tha,'t all 1 'ftv ^ 

witness, with the paner in her I it, V ,0 ll «'ve a 

through the front door and came back-' ' R \' en ' 111 11 ro0 " 1 
Kenny eatne. We talked about ilo. . ‘ . 1 ° 01 ' thereafter Harry 

f handed Mrs Carroll t>l in •'Kteeinent ol sale of real estate 

«e uere talking: IV, 1 ^k.'m,v 1 ' ,,rr - v Ket W- . While 

mid walked down off the porch and talked t' " !" ,lls Kind 

wagon. I couldn't hear the " IMil " "ho was in a 

man in the wagon I didn't know II,! , . 'i'/'' 100 ,iir awav - This 

way that leads to Mrs. Carroll's and Mr' ch n ' " f 1,10 (| rive- 

he returned he asked how d„«, , i, • 11 """" s '".use. When 

Kind. I mid him to ' jj , l 7" ''.t ,,n “ ,R ' 1111,1 '"s 

">.v ... He made the s. ternim, ,Tb n.f ,l "" 1 1111,1 

name. Then we got into 1,1 ,la - vs to sign Ins- 

mentioned in this contract an,I no ,‘t '" ,IK “ of the things 

onys table, which he wanted I tol f I ,^77 l , I " KS 1 ln< ‘ ll,i, >ned the 

any quarrel ahont the ' . I '"" I K.ve 

would take the desk, w '| U a """ (1 ‘‘T ,llU -' and I 
7n \r rt , ,1 • • , 11,(11 i mmn t contracted to t-.kn 

1 Was tins in the presence of Mrs r*,nv * ‘ , , 

em ‘ e ^ rs - Carroll and on the front imrch f* <i 1 11 1 10 l ,ros " 

day of August. * ( ° 10 ^ ()ns <? on the 3rd 

liil4t ( No. V l !,nd k sime whos^ slgmLr^m '"!. ri « l " I 11 "" 1 "f Kx- 
Virginia Carroll and Perri \Y Fri<Ly " 1 l( ‘ re '” 1 - A. Alice 

K) nature of Alice V. Carroll, she signed ^'it" with""' ''V* 10 

in n P v 1,n,I ,!r ism> d my name under hers " ,y '" , "" 1 " 11 

if. Aiow, dal you see her si«>n it 9 \ T • i 

c r™"“' .. . .. . -* wkz&xt+ss 

Srwa S::c w - is - ... 

W J he other signature is vour signature 9 \ v 

signature is mine. ‘ ~ e - A - A ^ s « th e other 
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Mr. Baker: I now offer in evidence defendant’s “Exhibit No. 1.” 

It further nppemcil in evidence that at the time the said defendant 
testified, no subpoena had heen issued for him, and that, he testified 
voluntarily and on his own behalf. 

To the testimony of the said Margaret M. Murray, at the time it 
\vas offered, and to the reading from the said deposition of the de¬ 
fendant at the time the same was offered, the defendant, in each in¬ 
stance. by his attorney, objected upon the ground that the giving of 
the said testimony and the reading from the said deposition were in 
violation of. and forbidden by. the provisions of Section 800 of the 
Revised Statutes of the I nited States, in force at the time of the giv- 
ng of the said deposition, namely, u No pleading of a party nor 
an\ discovery or evidence obtained from a party or witness by means 
of a judicial proceeding in this or any foreign country shall be given 
m e\ idonee or in any manner used against him or his property or 
estate in any court of the I nited States in any criminal proceeding, 
or for the enforcement of any penalty or forfeiture: Provided 
to that this section shall not exempt any party or witness from 

prosecution and punishment for perjurv committed in testifv- 
ing as aforesaid.” 

And. in each instance, the Court, upon the ground that prior to 
the tiini. to wit. on May <. 1010. the said Section 800 had been re¬ 
pealed. overruled the said objection and. over the same, permitted 
the said testimony to be given and deposition read from, to which 
action of the court, in each instance, the defendant by his attorney, 
then and there excepted, and the court noted the same in its minutes. 

And thereupon, further to maintain the issues on its part joined, 
the Government produced the original of the said paper writing, 
which was attached to the answer of the defendant in the said cause 
No. 24.801. in Equity, as an exhibit thereto, and part thereof, being 
marked Exhibit No. 1 to the said answer, and offered the same in 
evidence, to which offer, when made, the defendant, bv his counsel, 
objected, upon the ground that the same was contrary to. in viola¬ 
tion of, and forbidden by the provisions of said Section 800. but the 
Court overruled the said objection upon the ground aforesaid, and 
permitted the said paper writing to be read in evidence, to which 
action of the Court the defendant, by his counsel, then and there ex¬ 
cepted. and the Court noted the same in its minutes; and the said 
paper writing was thereupon read to the jury, and upon such read¬ 
ing appeared and was seen to be identical in tenor with the certain 
Paper writing entitled “Agreement of Sale of Beal Estate.” and set 
out in the indictment as aforesaid. 

And thereupon the defendant, to maintain the issues on 
17 his part joined, offered and gave evidence tending to show 
that at the time of the alleged execution of the paper writing 
aforesaid, the said Alice A . Carroll accepted the certain promissory 
. ^ ^ se\ pa in number, as described in the said paper writ¬ 

ing, and also a deed of trust securing the same, duly executed by the 
defendant and his wife, which said promissory notes were the iden¬ 
tical notes mentioned by the said Alice V. Carroll, in her bills of 

2—2332a 
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complaint, in said cause No. 24,SOI. in Equity, and complained of 
by her. as not being in accordance with the agreement between her 
and the defendant aforesaid, and which said deed of trust was the 
identical deed of trust described in and sought to he reformed by 
the said hills of complaint of the said Alice V. Carroll, in the said 
cause; and that in accepting tin* said promissory notes and the said 
deed of trust, the said Alice Carroll assented to the correctness 
thereof. 

All the foregoing proceedings were had and exceptions taken and 
noted before the jury retired to consider of its verdict. And the 
defendant, by his attorney, prays the Court to sign this, his hill of 
exceptions, to have the same force and effect as to each and every of 
the said exception- though each and every of the same had been 
set forth in a separate hill of exception, which i< granted: and the 
f oiirt accordingly sign- this, the defendant s hill of exceptions, to 
have the* force and effect aforesaid, now for then this 8th dav of 
•Tulv, 1911. 

DAN TIIEW WRIGHT, Justice. 


18 M enun’andn for Till nwript of Record. 

Filed June 11. 1911. 

******* 

Comes now tin* defendant, by his attorney, and indicates the fol¬ 
lowing portions of the record for the transcript on the appeal in the 
above-entitled cause. 

1. Indictment, omitting second and third counts. 

2. Plea. 

3. Verdict. 

4. Sentence. 

o. Memorandum of approval of bond on appeal. 
f>. Memorandum of extension of time to settle hill of exceptions 
and file transcript of record. 

7. Making hill of exceptions part of record. 

8. Bill of exceptions. 

9. This designation. 

HENRY E. DAVIS, 
Attorney for Defendant. 

Clarence R. Wilson. Esquire. Tinted States Attorney. D. C. 

Sik: Please take notice of the foregoing designation made and 
filed this 10th dav of Julv, A. D. 1911. 

HENRY E. DAVIS, 
Attorney for Defendant. 

CLARENCE R. WILSON. 

U. S. Attorney , D. C. 
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19 Supreme Court of the District of Columbia. 

s' 

United States of America, 

Did net of Columbia: 


T. John K. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pac.es numbered from 1 to 
IS. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in the case of the United States of 
America vs. Perri \V. Frisby, Criminal No. 24780, as the same re¬ 
mains upon the files and of record in said Court. 

Tn testimony whereof. 1 hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
10(h dav of .Tulv, 1911. 

| Seal Supreme Court of the District of Columbia. 1 

JOTIN P. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2882. Perri W. Frisby. appellant, vs. United States of America. 
Court of Appeals, District of Columbia. Filed Jul- 28, 1911. 
Henry W. Hodges, clerk. 
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3ln thf (Eourt nf Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1911. 

No. 2332. 

No. 18, Special Calendar. 

PERM W. FIUSHY, APPELLANT, 

vs. 

THE UNITED STATES. 

brief for the united states. 


Statement. 

Appellant was convicted of forging a contract for the 
sale of land, and appeals from the sentence imposed. 

The case w«s here once before. 35 App. I). 0., 513. 
The foi •O' contract which had been attached by appel¬ 
lant to his answer to a bill in equity in the Supreme 
Court of this District was given in evidence against 
him on the first trial. This court reversed the judg¬ 
ment, holding the receipt of the paper in evidence to be 
in violation of section 860, R. S. U. S., which provided 
in substance that no pleading of a party in a United 
States court should be given in evidence against him 
in any such court in a criminal proceeding. 

May 7, 1910 (36 Stat., 352), and after the first trial, 
section 860 was repealed. Upon the second trial the 
forged contract was again received in evidence. The 
sole question now raised is as to the constitutionality 
of the repeal of section 860, as applied to this case. 



ARGUMENT. 


The Repeal of Section 860, R. S. U. S., is not Ex Post Facto 

as Applied to this Case. 

Appedlant was indicted for forging a contract which 
if genuine might operate* to tin* prejudice of another. 
The ollcnsc was committed in 1!»04, and was a violation 
of Section S4.‘> of the Code. 

To prove this indictment it was incumbent on the 
(internment to produce the contract, and prove that it 
wits forced bv appellant. If the instrument were lost 
it would be snllicient to prove that fact and establish 
its existence, by secondary evidence, 
lb Cyc., 1412. 

T. S. r.s. Hritton, 2 Mason. 4<i4. 

Hut if pending the trial the instrument should he 
found, secondary evidence would no longer l*e sufficient; 

tin* instrument itself would have to Im* produced at the 
trial. 

1 In* principle is the same whether the forged paper 
he lost, he in the possession of the defendant, or for anv 
other reason Ik* heyond the reach of the (Sovernment. 

In the present case this court has held that tin* forged 
contract was incompetent as evidence. Its inconipe- 
tency, however, was based upon a statute* which has now 
ceased to exist. The paper which before was lost is now 
found: its incompetence has been removed. Tin* Gov¬ 
ernment can, therefore, no longer rely upon secondare 
e\ idenee, hut must present the* original. 

Surely this can not he* r.r past fact,, as te> appellant. 

At the* time* he* committed the crime*, it eoulel he* proved 
by the* forgeel doe*ume*nt itsedf. IJe thought he* had 
huri(*el that instrument. Hut lie* Intel no vested right in 
the* statute* permitting, as he* thought, the* burial. It 
might be repealed at any time*. If he had lost the in¬ 
strument, lie* eoulel not compel it to stay lost; if he* had 
torn it to pieces his rights were ne>t infringed by piecing 
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it together. Indeed, tlie Supremo Court lias gone so far 
as to say that if it were forcibly taken from him by 
illegal process it might be given in evidence against 
him. 

Adams rs. New York, 102 I\ S., 585. 


Tin* question is purely one of evidence. The fact to 
be proved is—Did appellant forge a contract; one of 
tin* items of the proof is the contract, its contents and its 
handwriting. The appellant has no vested right in the 
incompetence of this piece of evidence. 

Tin* question would seem to Ik* settled by the Supreme 
Court in the rases of Ilopt rs. Ctah, 110 V. S., 587, 
and Thompson rs. Missouri, 171 V. S., 380. 

In tin* tirst case the statute claimed to be r.r post facto 
made felons competent as witnesses; Ilopt in all proba¬ 
bility could not have been convicted except for this 
felon's testimony, but it was held that his rights were 
not infringed. In tin* second case Thompson was 
charged with murder, tin* evidence being circumstantial; 
a question arose as to tin* authorship of a prescription 
and a letter, and to prove their handwriting undisputed 
letters of Thompson's were offered in evidence, for 
which error his conviction was reversed by the State 
Supreme Court. Hefore tin* second trial a statute was 
passed making such letters competent, and at that trial 
they were again received in evidence. Tin* Supreme 
Court held that this statute was not r.r post facto. In 
tin* latter case tin* court said: 

“This general subject was considered in Ilopt 
rs. I tali, 110 I . S., 574, 588, 589. Ilopt was in¬ 
dicted, tried and convicted of murder in the Ter¬ 
ritory of Ctah, tin* punishment therefor being 
death. At tin* time of tin* commission of the 
offence it was tin* law of Ctah that no person con¬ 
victed of a felony could Ik* a witness in a criminal 
case. After the date of the alleged offence, and 
prior to tin* trial of tin* case, an act was passed 
removing tin* disqualification as witnesses of 
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JH-i-sons win* had lieen convicted of felonies Vnd 
. "j.'m'to was made that the statute, in i, s appli- 
!' !' 1 *"I >f s Wits <-./• /ioxl fart,,. 

h,s court said: "The provision of the Cons,i- 
tutmn which prohibits tin- Stales fr.,assin- 

V, /"' /"/’'.I' h, " s " i,s ‘‘xamined in Krin- 
.Missouri 10, r. S„ "L'l. The whole subject" waT 
tluue tally and carefully considered. Tlie court 
in tiew ,d the adjudged eases, as well as uimii 

tion of Missouri denying to the prisoner, char-,,1 
"ill. in itfder in the first decree, the henetii of The 
,,,'T f ." as at ' oiiiinission of the offence— 

' 11 ''-"' letion of murder in the second 
<v "“ , ‘ " ils 1111 a.-i|iiutal of murder in the first 

!r:;r ,n " i :," ,Kh s,,,h »<• 

.ls s"l,s,, |1 , e, | "y reversed—was in conflict with 
ll"; onstit lit ton of the railed States. That de- 
"Sion proceeded upon the-round that the State 
eonsntiition <epriv„| the accused of a substantial 
Uhl ''Inch the law gave him when ..Hence 

o t hTT ' in ils .Heat inn 

sin ■ !; i T a,,< " S ,M "‘s<‘«luenees, altered the 
T, T n ,,f H" I’aily lo his disadvantage. Hv 

, „ ‘|. s establish,,1 when ..tl'enee was eon',. 

' "I. Kr,could not have been punished with 
• Hi after his conviction of murder in the sec- 
Olid de-roe, Whereas, by the abrogation of that 
H"‘ cousin,itional provision subsequent!v 
vi a!!, i f ll< ‘ T" •' "i''<l a.■nu¬ 

t< the punishment of death. Thus the judgment 

' f " f ... I" the second de-cv w ' 

"•lui'nl of all force as evidence to establish his 
absolute immunity thereafter from punishment 
for inur.l..r in the first de-re,.. This was held 
O be the deprivation of a substantial ri-h 
''Ineh the aec.is,,] had at the time the a lie-,,] 
offence was committed. Hut there are no siTeh 
features in the ease before us. Statutes which 
Minply enlarge the class of persons who mav be 
competent to testify in criminal cases are' not 
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r.r //as7 facto in their application to prosecution 
for crimes committed prior to their passage; for 
tln‘v do not attach criminality to any act pre¬ 
viously dom*, and which was innocent when done; 
nor aggravate any crime theretofore committed; 
nor provide a greater punishment therefor than 
was prescribed at tin* time of its commission; 
nor do they alter tin* degree, or lessen tin* amount 
or measure, of tin* proof which was made neces¬ 
sary to conviction when tin* crime was com¬ 
mitted."’ Tin* court added: “The crime for 
which the present defendant was indicted, the 
punishment prescribed therefor, and the <piantitv 
or the degree of proof necessary to establish his 
guilt, all remained unaH‘ect<*d by the subsequent 
statute. Any statutory alteration of tin* legal 
rules of evidence which would authorize convic¬ 
tion upon less proof, in amount or degree, than 
was required when tin* offence was committed, 
might, in respect of that offence, be obnoxious 
to the constitutional inhibition upon r.r pa st facto 
laws. Hut alterations which do not increase the 
punishment, nor change tin* ingredients of the 
offence, or tin* ultimate* facts necessary to estab¬ 
lish guilt, but—leaving untouched the nature of 
tin* crime* and the* amount or de*gre»e* ed' proof e*s- 
semtial to conviction—only remove* e*xisting re*- 
strictions upon the* compete*ne*y of ce*rtain edasses 
of persons as witnesses, redate to mode*s of pre>- 
cedure only, in which no one* can be* said to have 
a vested right, and which the* State*, upon grounds 
°f public peel icy, may re*gulate at pleasure. Such 
regulations of the* mode* in which the* fae*ts e*onsti- 
tuting guilt may be* placed be*fore* tin* jury, can 
be* made* applicable* to prosecutions or trials the*re- 
afte*r had, without re*fe*re*nce* to the* elate of the 
commission of the* off‘e*ne*e charged.” 

Applying the* principles announe*e*el in forme*r 
cases—without attaching undue* weight to gen¬ 
eral expressions in them that go beyond the* 
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cle arising out of a ruh* of evidence that withdrew 
from the consideration of the jury testimony 
which, in the opinion of the legislature, tended 
to elucidate the ultimate, essential fact to hi* es¬ 
tablished, namely, tin* guilt of the accused. 
Nor did it give tin* prosecution any right that 
was denied to tin* accused. It placed tin* State 
and tin* accused upon an equality; for tin* rule 
established hv it gave to each side tin* right to 
have disputed writings compared with writings 
proved to the satisfaction of the* judge to be* gen¬ 
uine. Each side was entitled to go to the jury 
upon tin* question of tin* genuineness of tin* writ¬ 
ing upon which the prosecution relied to estab¬ 
lish tin* guilt of tin* accused. It is well known 
that tin* adjudged cases have not been in har¬ 
mony touching tin* rub* relating to tin* comparison 
id’ handwritings: and the object of tin* legislature, 
as we may assume, was to give tin* jury all the 
light that could he thrown upon an issue of that 
character. We cannot adjudge that tin* accused 
had nuv vested right in the rule of evidence which 
obtained prior to the passage of the Missouri 
statute, nor that tin* rule established bv that 
statute entrenched upon any of tin* essential 
rights belonging to one put on trial for a public 
offence (171 C. S., 384, 385, 38b, 387, 388 ). 


In Robinson rs. State*, 84 Indiana, 452, a statute per¬ 
mitting tin* State to prove the* bad moral character of 
any witness was held not c.r /tost farto as applied to a 
defendant as a witness at his trial for a crime commit¬ 
ted before tin* statute took effect. 

In Mrous rs. State, 31 Texas Criminal Reports, 000, 
the* statute made competent as witnesses in criminal 
trials certain persons previously held incompetent. In 
lndding tin* statute constitutional the court said: 

“It is difficult to understand how new sources 
of light or increasing tin* means of proving or 
detecting crime can Ik* said to require less evi¬ 
dence or become c.r /tost farto." 
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\\ itheeut, as sai<l by Mr. Justice* Harlan in Theem)>son 
rs. Missouri, supra, attaching undue weight to tin* gem- 
oral expressions use*d in tin* opinions of the* Supreme 
Hourt, and which go beyond the casi*s ele*ciele*d, we* think 
that the result of those* ease*s is that a statute is c.r post 
facto if— 

1. It makes criminal an act inneee-emt \vhe*n eleme; 

-• Incr<*ase*s the* punishment for a e-rime; 

*»• Anthe>rize*s conviction upon Ie*ss e*viele*n<-<* than was 
m*ce*ssary at the* time* of the* commission of the* e-rime*; or 

4. Deprives a elefendant of a substantial ele*fe*nse* 
which the* law has e-emfeu-reel on him. 

Illustrations ed the* first ami se*con<l e-lasse*s are* tin- 

ne*e-e*ssarv. 

• 

An illustration eef the* third e-lass is a statute* author¬ 
ising e-emvie tion e>n the* une‘ui*rol>e>rnte*d te*stimonv ed an 
ae-e-ennplie-e* when the* prior law required sue-h corrohora- 
tiem I Hart rs. State*, 40 Ala., 32) ; or whe*re the* statute* 
uneleTteeeek tee e-ast a pre*suui])tion of guilt em ele*fe*nelant, 
as in (bunmings rs. Missouri, 4 Wall, 277, and rj* parte 
Dai land, 4 Wall, 333. 

An e*xee*lle*nt illustration eef this e-lass is State rs. 
Johnson, 12 Minn., 470, e-ite*el on page* 14 e»f apieellants 
1 n*ie*f. 1 he* statute* maele* “e-e)mjK*te*nt*' for the* purpeese* 
eef proving the* marriage* in prosecutmns for polyganiv, 
admissions eef the* party, ge*ne*ral reunite* and cohahita- 
tiem, while prior dee-isions eef the* State* eemrt requirenl 
elire*e-t preeeef eef sue-h marriage*. The* statute* was hedel 
r.r post facto em the* the*e>rv that ley “e-eemieetemt” was 
me*ant sufficient e*viele*ne-e*, attel e-eenvictieen was thus au¬ 
thorized een le*ss eer elitferent eviele*noe. Of course, if 
e-eem]ee*te*nt ine*ant eeiily admissible, the* statute would 
be* geeeed unele*l* the* ele*e-isieen eef the* Supreme Oeeurt in 
Hee|et rs. 1'tah, supra. 

An illustration of the fourth e-lass is Kring vs. Mis¬ 
souri, 107 T. S., 221, where* the* statute* was hedel r.r post 
facto leee-ause* it ele*prive*d the* <le*fe*nelant eef the bemedit eef 
a former ae-epiittal eef murder in the* first degree. 

Ore*at re*liane*t* is plae-e*el by appe*llant upeen general 


expressions in tin* opinions to tin* effect that any law 
which in relation to tin* offense or its consequences al¬ 
ters tin* situation of tin* party to his disadvantage is 
r.r /tost facto. 

Hut these expressions must Ik* considered with refer¬ 
ence to tin* facts of tin* cases in which they were uttered : 
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it will Ik* found that none of them is like tin* present case. 
And if tin* expressions are to he taken literally, they 
are flatly opposed by the decisions in Hopt rs. Utah and 
Thompson rs. Missouri, supra. 

It is respectfully submitted, therefore, that the law in 
question is not c.v /tost facto as to this appellant :—The 
act was criminal when done; tin* punishment has not 
been increased; precisely tin* same evidence is required 
as was nec(*ssary when tin* crime was committed—he 
was presumed innocent, and his guilt was established 
l)eyond all reasonable doubt; In* has been deprived of no 
defense, right or immunity, and his situation with ref¬ 
erence to the forging and its consequences is precisely 
what it was when he committed the crime. 

Nor is it true that the repeal of section SflO operates 
as a compulsion on appellant to testify against himself. 
He was not compelled to disclose tin* contract, but did so 
voluntarily. 

If the re]K*al of tin* statute be not cr post facto, it is 
immaterial that hardship may Ik* imposed on appellant; 
that is a legislative not a judicial question. 

It is respectfully submitted that the judgment ap¬ 
pealed from should 1 m* affirmed. 

CLARENCE R. WILSON, 

U. s. Attorney, D. C. 

JESSE 0. ADKINS, 

of ('oinisd. 



